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DISCUSSION: The immigrant visa petition was denied by the
Director, California Service Center, and is now before the
Associate Commissioner for Examinations on appeal. The appeal will
be dismissed. ' '

The petitioner is a church. It seeks classification of the
beneficiary as a special immigrant religious worker pursuant to
section 203 (b) (4) of the Immigration and Nationality Act (the
"Act"), 8 U.S.C. 1153 (b) (4), in order to employ him as a
ncounselor" at a salary of $2,000 per month.

The director denied the petition on the grounds that the petitioner
failed to establish that the beneficiary had the required two years
of continuous experience in a religious occupation.

On appeal, counsel for the petitioner submitted a brief arguing
that the beneficiary has been an elder at his affiliated church
abroad since 1987.

Section 203 (b) (4) of the Act provides classification to qualified
special immigrant religious workers as described in section
101 (a) (27) (C) of the Act, 8 U.S.C. 1101(a) (27) (C), which pertains
to an immigrant who:

(i) for at least 2 years immediately preceding the time
of application for admission, has been a member of a
religious denomination having a bona fide nonprofit,
religious organization in the United States;

(ii) seeks to enter the United States--

(I) solely for the purpose of carrying on the vocation
of a minister of that religious denomination,

(II) before October 1, 2003, in order to work for the
organization at the request of the organization in a
professional capacity in a <religious vocation or
occupation, or :

(III) before October 1, 2003, in order to work for the
organization (or for a bona fide organization which is
affiliated with the religious denomination and is exempt
from taxation as an organization described in section
501 (c) (3) of the Internal Code of 1986) at the request of
the organization in a religious vocation or occupation;
and :

- (1ii) has been carrying on such vocation, professional
work, or other work continuously for at least the 2-year
period described in clause (i) .-
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A petitioner must establish that the beneficiary had had the
requisite two years of continuous experience in a religious
occupation.

8 C.F.R. 204.5(m) (1) states, in pertinent part, that:

All three types of religious workers must have been
performing the vocation, professional work, or other work
continuously (either abroad or in the United States) for
at least the two year period immediately preceding the
filing of the petition.

‘The petition was filed on January 29, 1999. Therefore, the
petitioner must establish that the beneficiary was continuously
carrying on a religious occupation since at least January 29, 1997.

The petitioner in this matter is described as a church affiliated
with the Presbyterian denomination. The beneficiary is a native
and citizen of Korea currently residing in that country. The’
petitioner stated that the beneficiary is active in an affiliated
church in Korea and is employed by an electronics firm.

On review of the record, it must be concluded that the petitioner
has failed to overcome the grounds for denial of the visa petition.

First, the beneficiary is engaged in a secular occupation in Korea.
The Service holds that lay persons who perform volunteer activities
with their church, while also engaged in a secular occupation, are
not engaged -in a religious occupation and that the wvoluntary
activities do not constitute qualifying work experience for the
purpose of an employment-based special immigrant visa petition.

Second, the statute and its implementing regulations require that
a beneficiary had been continuously carrying on the religious
occupation specified in the petition for the two years preceding
filing. The proffered position in this matter is that of
"counselor." The beneficiary i1s stated to serve his church
voluntarily as a "presbyter," that he serves on various committees,
and that he serves as financial officer. There is no evidence that
the beneficiary has two years of continuous experience as a

religious "counselor."

In addition, it must be noted that the duties of the proposed
position were described as visiting and comforting the aged, ill
and poor. However, commendable, the petitioner failed to submit
any evidence that such duties constitute a traditional full-time
permanent salaried religious occupation within the Presbyterian
denomination. Accordingly, the position of "counselor” has not
been shown to be a qualifying religious occupation as defined at 8
C.F.R. 204.5(m) (2).
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cord that the petitioner failed to
turns to establish the ability
204.5(g) (2).

It is further noted for the re
gubmit its annual reports or tax re
to pay the proffered salary as required by 8 C.F.R.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. Here, the

petitioner has not sustained that burden.

ORDER: The appeal is dismissed.



